A Summary of The Legal Rights of Recreational Users On and Along Running Waters Within The United States

The purpose of this document is to outline and summarize the legal rights of recreational users on waterways throughout the United States. A complete list of court cases used in the attainment of this information may be found in the case citations section at the end of this document.

There are three levels of public rights to rivers and streams:

First, the public has the right to use all running waters, (even streams that are not physically navigable,) for activities such as fishing, (subject to state regulations to conserve fisheries,) and to walk along the banks as necessary to use and access these waters, in the manner that is least intrusive to private land. Public access to streams, and trails along streams, is further supported by the legal doctrines of custom and prescription.
Second, on streams that are temporarily physically navigable by small craft, (even if they are not navigable for title purposes,) the public has the right to navigate, and to scout and portage around rapids, falls, or other obstacles, in the manner least intrusive to private land.

Third, on rivers and streams that are, in fact, navigable for title purposes, (Federal courts have held that those rivers that are used (or capable of being used) in their natural condition, for the transportation of people or goods, using customary watercraft, are navigable for title purposes.) the beds and banks are public land, up to the ordinary high water line. Courts have held that the public can engage in other responsible recreation (in addition to fishing and boating) within this zone, such as picnics, camping, walking, resting, reading, photography, and painting. When walking along the river, the public can walk above the high water line where necessary to get around obstacles, in the manner least intrusive to private land. The public can use the banks of these rivers year round, even if the water has dried up. (On rivers that are not navigable for title purposes, the public can only use the banks as necessary to make use of the water, and the right to use the banks comes and goes with the water.)

Government agencies cannot sell or give away rivers to private ownership or control, because rivers are held “in trust” for the public under the Public Trust Doctrine. They must allow the public to fish, boat, and recreate as described above. They must conserve the strip of public land along navigable rivers, including its wildlife habitat and wetlands. They can manage recreation to conserve resources of public interest, but not simply to reduce or eliminate recreation. They can prohibit camping in particular areas, but not exclude it entirely from long stretches of river.

On the other hand, they can (and must) prohibit activities that harm public resources, such as leaving trash or tearing up the beds or banks of a river with vehicles. They must limit mining, and the taking of sand and gravel, to certain areas. They must prevent the discharge of sewage and pollution into rivers, and prevent toxins and livestock dung from accumulating on lands along rivers and washing into rivers during floods. They must prevent adjacent landowners from bulldozing and landfilling along the banks of rivers. They must manage water appropriations so as to leave enough water in rivers for fisheries and navigation.

Note that navigability law developed before the invention of motors, and it does not confer motorboating rights. In keeping with the Public Trust Doctrine, government agencies must only allow motorboats at times and places where they are not a major impact on other river users. They can also require motors to be of the quieter types made possible by new technology.

Also note that navigability law does not confer commercial operating rights. In keeping with the Public Trust Doctrine, as well as other authority to regulate commerce, government agencies must limit commercial river trips to certain places, times, and volumes, so as to avoid major impacts to other users. They can also limit activities on commercial trips, such as lunch stops, to certain areas. 
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